
 

 

NZ Criminal Bar Association 2019 

 

“Life After Jogee: The Ultimate [Female Silk’s] War Story”1  

 

Professor Felicity Gerry QC2 

 

The theme of this paper is how a miscarriage of law is a miscarriage of justice and how, 

sometimes righting a wrong, as a criminal practitioner, can become a personal journey. Here, 

the wrong is the law and practice in relation to complicity and how it contributes to over 

incarceration.  

• Issues with complicity have been corrected slightly in England and Wales by expunging 

extended common purpose (parasitic accessorial liability). 

• Extended common purpose (parasitic accessorial liability) remain in Hong Kong and 

parts of Australia with pernicious effect. 

• Foresight of probable consequences is applied in the extreme in the US including where 

defendants have been convicted of murder when a co-accused was shot by the police 

(as a probable consequence).  

• NZ has not escaped the problem – that foresight (whether objective or subjective) is an 

evidential mechanism to find the scope of a plan, not to determine or deem mens rea. 

In fact, foresight of consequences (whether objective or subjective) is best used, in my 

view, to confine findings of fact as to the scope of an enterprise, in order to control 

expansive liability.  

 

Some of you may have seen the movie Three Billboards outside Ebbing Missouri where 

Frances McDormand speaks about laws that were invented to catch American gang members 

the ‘Cripps’ and the ‘Hoods’ and she wished they could be used against priests. It neatly 

encapsulates the problem with the law on complicity; that laws have been formulated to target 

types of people, not types of conduct. The consequence is that assumptions are made about 

people; ‘groups’ become ‘gangs’ and decisions are made which over-criminalize people, 

                                                        
1 Taken, in part, from a chapter in a forthcoming book on Jogee, edited by Dr Beatrice Krebs.  
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particularly young people and black and minority ethnic (BAME) groups: This allows the 

police to round up anyone suspected to be present, prosecutors to take an ‘in it together’ 

approach, based on the weakest of inferences, and courts lock people up on the longest of 

sentences, for the least conduct.   

 

As you know I led the appeal in the UK Supreme Court appeal on behalf of Ameen Jogee in 

2016 when the Court decided that an error of law had been made in relation to joint enterprise. 

Parasitic accessorial liability, otherwise known as extended common purpose, was expunged. 

 

What you may not know is that I have now had 12 appeal cases involving issues of complicity 

in homicide in five jurisdictions, some of which I will outline today. 

 

I have found that everyone thinks they know about this topic, but everyone can learn a thing or 

two from my experiences, so I tend to call these presentations…Felicity on Complicity. 

 

First the law…. 

Then the stories…. 

 

In England and Wales 

As you know, Mr Jogee was wrongly convicted of murder after his jury was wrongly directed 

on the law of joint enterprise. He was later convicted at a retrial of manslaughter. To understand 

his case you need to understand how the law went wrong. This requires an overview of the 

basics:  

The criminal law has always distinguished between principals, joint principals and accessories 

– the difference is still often misunderstood and is still worth explaining.  

 

• The foundation of criminal liability for a principal to murder is an intention to kill or 

cause really serious harm. 

• The foundation of criminal liability for an accessory is an intention to aid, abet, counsel 

or procure the principal in that offence.  

• Sometimes there are joint principals, usually by a plan, about which both know the 

essential facts and act in furtherance of that plan, each with the necessary intention 



 

 

• Sometimes there are varying roles as a mixture of principals and accessories, sometimes 

with a plan, sometimes fairly last minute.  

• Where a plan is express, there is no real difficulty. Where a plan is to be inferred, it is 

usually on circumstantial evidence. The danger with inferences is that there is no 

control over the level of evidence required. It can lead to expansive liability. 

• A common purpose may be inferred where there is evidence one knew the other was 

carrying a weapon. Sometimes it is knowing the propensity of the co-accused, such as 

Ronnie Kray’s knowledge of his brother Reggie. Other times it has been by way of an 

inference that parties were ‘tooled up’ to ‘take on all comers’ which might lead to 

conditional intention – ‘if the coppers come, we’ll bash them’ etc. Not every case is a 

conditional intention case. The Jogee decision does not make this very clear. 

• Sometimes in group attacks, it is not possible to identify a specific principal offender, 

which requires an assessment of evidence as to what can be inferred from the conduct. 

In homicide, this might mean that all are attackers but, particularly in spontaneous 

events, it cannot be shown that any particular defendant formed an intention to kill or 

cause really serious harm. This might mean that there was a principal to murder who 

cannot be identified or that a principal is suspected but there is insufficient evidence to 

prove who it was the principal beyond reasonable doubt. Group attacks, in this context, 

might still amount to manslaughter. It all depends on the available evidence, 

particularly of roles played. 

• Sometimes people die and there are a range of options: In my case of Lewis3, post Jogee, 

the prosecution could not prove the mechanism for the death by fire – it might have 

been an accident. It may have been the defendants. Might or maybe is not sufficient for 

the prosecution to discharge the burden of proof. Nonetheless there was a trial. The 

judge found there was no case to answer. The prosecution appealed that terminating 

ruling. The Court of Appeal agreed with our submissions and the client was acquitted.  

• In England and Wales it used to be that people could be convicted by what became 

known as parasitic accessorial liability (PAL). An extension of liability whereby the 

trial judge directed the jury to decide guilt based solely on foresight of what a co-

accused might do. This was an error that te Supreme Court expunged in Jogee. 

                                                        
3 [2017]EWCA Crim 1734. 



 

 

• Historically, courts approached the scope of a plan by evidence of what the individuals 

foresaw.  

o In some jurisdictions the issue of foresight is objective – were the probable 

consequences foreseeable (foreseeability) 

o In England and Wales, after the abolition of the felony murder rule, whether the 

defendant foresaw the consequences is subjective (foresight) 

• This was (and is) plainly evidential – whether objective or subjective. There is some 

control over the prosecution if an acceptable inference is limited to what is objectively 

probable or subjectively known. However, over time, foresight (and foreseeability) 

have been wrongly used to deem intention.  

 

Whilst, in Jogee, the UK Supreme Court abolished PAL, they did not explain what went wrong 

or why, nor how the law on complicity can be kept under control to avoid miscarriages of 

justice. I therefore still have a lot to say on the topic:  

 

The law on complicity went wrong not because Sir Robin Cooke gave an off the cuff decision 

in Chan Wing Sui4. My team in Jogee were able to demonstrate that in successive cases the 

issues of complicity had not been properly discussed or analysed since the 1950’s. Sir Robin 

Cooke gave a short decision with only two authorities cited in the time honored ‘of course they 

were all in it together’ attitude and perhaps the rest, as we say, is history. Perhaps he thought 

no one would notice as he was sitting in the Privy Council. Perhaps he was poorly served by 

advocates. Perhaps he merely expressed what had been going on for quite some decades. 

Anyhow, the result was the development of extensions of legal liability that reduced the correct 

mens rea of intention to the low threshold of foresight of possibilities. Defendants were found 

                                                        

4 [1985] AC 168, It may be that Sir Robin Cook was more familiar with the New Zealand legislation which refers 
to ‘natural and probable consequences’ which has not been part of English law since 1957. Sir Robin Cooke at 
175 adopted the semantic nonsense that contemplation means authorisation: ‘It turns on contemplation or, putting 
the same idea in other words, authorisation, which may be express but is more usually implied. It meets the case 
of a crime foreseen as a possible incident of the common unlawful enterprise. The criminal culpability lies in 
participating in the venture with that foresight.’  

 

 

 



 

 

guilty on the basis that they embarked on crime A and foresaw that their co-accused might 

commit crime B. It is no foundation at all for criminal liability. Almost anyone can foresee 

what someone else might do. This was always wrong. It did not stop the House of Lords in 

Powell and English5 expressing that extensions to liability were based on ‘illogical policy’6 but 

nonetheless deciding to adopt a form of extended common purpose for liability outside of a 

plan. It was an unprincipled and unjust development of law that influenced the Commonwealth 

and International Law and has seen hundreds, if not thousands, wrongly convicted as a 

miscarriage of law. The UK Supreme Court corrected the error in Jogee but they have not 

apologised. Instead, imposing (obiter and without argument) a new 'substantial injustice test 

which prevents worthy appellants from being retried or having a murder conviction replaced 

with manslaughter, thus restoring the abolished proviso allowing the Court of Appeal to impose 

its own verdict and keeping wrongly convicted people in prison. Thus far an autistic boy, a 

blind boy and black youths have been refused leave to appeal. The only successful out of time 

appeal has been for a man whom Lord Leveson visited in prison. Make of that what you will 

but criminological research has found bias in this context7. In my opinion it is no surprise that 

most of the cases involve poachers, the Irish, the working class and BAME people. The fervor 

to convict groups of certain types of people as associating in gangs I have called ‘the last gasp 

of Colonialism’. I am not a scholar of Colonialism but I was there for the gasp when the UKSC 

admitted the law had taken a ‘wrong turn’. 

 

The proper question for complicity is to ask if there is proof of knowledge of the essential 

matters and acts which demonstrate an intention to assist or encourage that crime or that 

type of crime. We put this together based on the proper foundations of the common law from 

Foster to 2016 and it was adopted by the judges in Jogee, confining the language to ‘facts’ 

rather than ‘matters’ and to ‘that crime’ rather than ‘type of crime’, allowing for precision in 

the way cases are put and reflecting the abolition of the felony murder rule…. I said it slowly. 

I said it twice and they wrote it down. It is in purple in my speaking notes. 

                                                        

5 [1997] UKHL 45.  

6 In Gamble [1989] NI 268, Carswell J acknowledged that ‘the law of course is not completely logical’. In Powell, 
English 1 AC 1 (HL) at 25F-H Lord Hutton admitted that casting a wide net may not be logical.  

7 Ben Crewe and others, ‘Joint Enterprise: the implications of an unfair and unclear law’ [2015] Crim LR 1–16.  

 



 

 

 

The proper approach is to identify principals, joint principals and/or accessories and use 

precision in the way the prosecution case is put. The option of treating all as principal offenders, 

need not be chosen every time but, in my view, is still chosen far too often. Sadly, none of this 

was properly explained in the Jogee decision, even though all of it was in the materials we 

provided. Even after Jogee, wild prosecutions occur as inferences are used without confining 

the scope of what is known base on clear evidence of knowledge of essential facts. 

 

I was recently instructed in a trial which involved 7 people in a house with a dead body – the 

prosecution, wrongly in my view, suggested all were joint principals. Fortunately, there were 

mixed verdicts – some murder, some manslaughter and some not guilty but it took four versions 

before we could agree the judge’s summing up to go to the jury, which perhaps demonstrates 

how hard it is to keep a case on track.  My client was convicted of manslaughter on the basis 

of more than mere presence. It is still a very low threshold for a long sentence but, currently 

lawful. 

 

In the ECtHR 

I have inherited the appeals of Henry and Johnson, both blocked from a proper appeal by the 

operation of the substantial injustice test. My view is that the Supreme Court is abrogating its 

duties not to hear these cases which involve clear human rights issues and that the Court of 

Appeal has, in effect, restored the abolished proviso which was abolished by Parliament 

because of judicial bias8. 

 

I have also challenged a decision by the CCRC not to refer an appeal involving a plan for 

robbery where my client was convicted of murder in a classic joint enterprise / parasitic 

accessorial liability scenario – the judicial review was refused effectively neutering the CCRC 

in every direction so I am trying to take that to the ECtHR too. 

 

 

                                                        

8 Lord Goddard CJ observed to the House of Lords in 1952: ‘I confess that there are cases when one is strongly 
tempted to apply the proviso, because one very often feels the moral conviction that the man appealing is guilty.’: 
United Kingdom, Parliamentary Debates, House of Lords, 8 May 1952, 793.  



 

 

In Hong Kong 

In Hong Kong, I led the appeal for Mr Chan Kam Shing9 who came along after the event and 

ferried people away from a murder scene. He was alleged to be a joint principal instead of 

correctly an accessory after the fact. His jury were wrongly directed in law and the judge 

wrongly summed up the facts. Counsel for the prosecution in the Court of Final Appeal agreed 

privately that Jogee was correct in law but gave a political speech in court. I recall something 

about convicting “these people” and a list of murderers who could be released and the court 

swallowed it – perhaps politically not wanting to follow the courts of England and Wales. 

 

In Australia 

I appeared in a South Australian case called Spilios10 where I argued that extended common 

purpose in Australia was wrong in principle and wrongly applied. I was refused permission to 

be consolidated with the case of Miller Presley and Smith11 which was the case where Australia 

“declined” to follow Jogee and then I was refused special leave by the High Court. It looks like 

a deliberate effort by a court to keep a low test for mens rea. 

 

I was somewhat more successful in the Northern Territory of Australia on a petition for mercy 

for Zak Grieve12 to reduce his non -parole period on a mandatory sentence as an accessory to 

murder. He was a young Aboriginal man who help his friend plan / organize the murder of an 

abuser. He was sentenced to more than the person who committed the murder. The mercy 

petition was successful and his non -parole period was reduced from 20 years to 12 years. He 

remains in prison despite being found not to have been at the scene of the killing. 

 

 

In the Privy Council 

In Jogee, the UKSC historically sat for the first time, at the same time, as the JCPC. The 

consolidated decision of R v Ruddock from Jamaica expunged PAL in the JCPC but that is not 

the end of the Commonwealth story: I have recently been instructed in an application for leave 

                                                        
9 HKSAR v Chan Kam Shing [2016] HKCFA 87. 
10 [2016] SASCFC 6. 
11 [2016] HCA 30. 
12 https://www.deakin.edu.au/__data/assets/pdf_file/0007/1444903/Petition-for-mercy-in-
the-matter-of-Zak-Grieve-FULL-DOCUMENT.pdf 
 



 

 

to appeal to the JCPC to test the law on foresight of probable consequences from another 

jurisdiction. We argue that foreseeability is evidential and for assessing the scope of a plan or 

agreement, not for founding liability so that the mens rea remains intention. It remains to be 

seen whether we will be granted leave.  

 

In the ICTY 

I led an Amicus Curiae brief in the Radovan Karadzic appeal where JCEIII in international law 

was developed following the error of law pre Jogee13. It lowers the threshold for liability for 

commanders – a form of accessory. The problem is that the test is so low it could capture almost 

anyone. The political drive to catch a commander, thereby undermining the rule of law. There 

was ample evidence against RK, in my view on other forms of JCE liability, without making 

poor law.  

 

In NZ? 

 

In NZ, my view is that injustice has been done in the interpretation of common purpose using 

foresight of probable consequences as a standalone fault section in your legislation, rather than 

reflecting the foundational common law on how to assess the evidence of a common purpose. 

Your judges are still getting it wrong. I hope some of them are here today….they now know 

what to do. 

 

So, that is the law, what about the war? 

 

This brings me to the story of how I came to lead my first case in silk in the UK Supreme Court 

that the BBC called ‘a genuine moment of legal history’14.  

 

In 2011 I was instructed to defend Ameen Jogee on a single count of murder. He was jointly 

accused with one Mohammed Hirsi. The Crown alleged that Hirsi was the principal offender. 

There was overwhelming evidence that this was correct. Mr Jogee knew Naomi Reid and her 

boyfriend (who was in prison). Jogee visited her home with Hirsi. Some may be suspicious 

                                                        
13 http://cld.irmct.org/assets/filings/Decision-on-Request-for-Leave-to-Make-Submissions-
as-Amicus-Curiae-25.09.2017.pdf 
14 https://www.bbc.com/news/uk-35603309 
 



 

 

there was a plan to attack Fyfe but that could not be proved. Instead prosecutors tried for a last 

-minute plan when Naomi Reid sent a text. Suggesting groups are acting in concert is a 

common device once expressed as “tacit agreement” and usually used where pairs or groups 

move together. Moving together may be evidence of working together but, without more, does 

not prove joint principalship beyond reasonable doubt. The evidence was Hirsi moved towards 

the house and Jogee followed sufficiently far behind to be stuck outside. Jogee knew there was 

a knife on the draining board. There was no evidence he knew Hirsi had picked it up. Everyone 

in the house was surprised Hirsi used it. From outside, Jogee shouted “come on”, an equivocal 

comment asking to leave as he texted a driver. The retrial jury decided this comment was 

supportive of an attack but could not be sure it was in support of Hirsi using serious harm. The 

UKSC suggested it was “hopeless” to argue that Jogee was not guilty of manslaughter. I still 

disagree. It turns on the jury’s assessment of ‘come on!’ 

 

At trial we lost a submission of no case to answer. The trial judge then directed the jury that 

Jogee and Hirsi went back for ‘something’. There wasn’t even a crime A.  Both men were 

convicted of murder and sentenced to life imprisonment. Ameen was only 22-yearsold at the 

time, and, at most, he had waved a bottle outside a house. Treating accessories the same as 

principal offenders can be pernicious. Mandatory sentencing is cruel. Both the conviction and 

the sentence, in my view, were unprincipled. 

 

My memory of the Court of Appeal is that Laws LJ curled his lip, when he said ‘there’s 

nothing in this’. In a sense he was not wrong as all the legal authorities were against us, but he 

disposed of the appeal in a manner that would defy a Rumpole script. Twice I had to look 

Ameen Jogee’s mother in the eye and tell her that her son would be a convicted murderer with 

a life sentence.  

 

What occurred afterwards, however, you might call a series of fortunate events: my 

leader went off to chair the Jersey inquiry into child abuse, and I went to live in Australia for a 

while. I had decided that, if I did not take silk (my application was in), I might not carry on. I 

wanted no part of a system that was so unjust and needed a break. There, I met Hon Michael 

Kirby AC CMG, a former judge of the High Court of Australia. I had always admired his 



 

 

dissenting opinion in Clayton15 on extended joint criminal enterprise in which you questioned 

the parasitic accessorial liability principle operating in Australian law.  

 

He suggested that I read an article by Professor Luke McNamara, then at the University of 

Wollongong, on the over-criminalisation of secondary parties.16 He said no more (I would have 

loved his help), but the rest, if you like, is history. On opposite sides of the world, Luke and I 

had used virtually the same arguments. I was restored in the view that the English Court of 

Appeal had got it wrong. The solicitor and I took on the burden of our appeal all the way to the 

Supreme Court. I added a second proposed certified question based on Luke McNamara’s 

research – that ‘joint enterprise over-criminalises secondary parties’ and added arguments on 

Article 7 of the European Convention on Human Rights (ECHR) and common law arguments 

on certainty of law that allowed me to call joint enterprise ‘a dog’s breakfast’ based on 

Bentham’s ‘dog law’. 

 

However, the pressure was on: if we did not succeed, the courts would be unlikely to 

consider the issue again for a very long time, if at all, and so many people depended on the 

result. I knew I would have to tell the most senior court that the PAL was wrong and that some 

of the Supreme Court Justices had been involved in deciding cases had perpetuated this very 

wrong. I gathered a wonderful team and sought help from the JENGbA campaign group and 

the then head of the CBA in England and Wales who both organised interventions.  

 

We challenged the fact that there was no seat for Mr Jogee to attend his own appeal. A 

purposely designed building with no seat for an appellant is appalling.  The court suggested he 

watch the live stream, forgetting that he was in prison. We also challenged the listing before 5 

judges. It is still not clear to me why we only had five judges for such a momentous case.  

 

The preparation of the appeal documents was a huge task. I decided that we had to produce 

absolutely everything available and to come up with a solution. It ran to over 10,000 pages 

                                                        
15 Clayton v The Queen [2006] HCA 58. 
16 Luke McNamara, ‘A judicial contribution to over-criminalisation?: Extended joint criminal enterprise liability 
for Murder’ (2014) 38 Crim LJ 104. 



 

 

summarised in our ‘Foundations Document’17. I flew in with my daughter as I had no childcare. 

She came to some of the hearing and sat with the campaigners. 

 

At a dinner the week before I was sent a message on how to dress by one judge which 

I ignored. Another was kind enough to give a few tips. In court the acoustics were terrible but 

we got it over the line, even adding a joke using the UKSC’s own publicity material – they got 

to answer their own question from the ‘Legal Eagle Trail’ in the visitor centre. I was in 

Australia when I received the draft judgement and the date set for the handing down of 

judgment. It was a bittersweet moment. The law would be corrected but the Court would take 

up much of the judgment trying to block future appeals (obiter and without argument).  

 

The Court invited submissions on whether they should substitute a verdict of manslaughter or 

send Mr Jogee for a retrial. We wrote submissions that the Court had caused an abuse of process 

by announcing him guilty in the international press. I am sure the UKSC used those words 

(definitely guilty of manslaughter and possibly guilty of murder) because they were determined 

to emphasise the position in relation to out-of-time appeals, not that they wanted to compromise 

my client’s position but, frankly, they should not have been commenting on future appeals at 

all, about which they did not know the facts. They certainly shouldn’t have been telling the 

press before I was allowed to tell him and his mother, but that was a court order. The top down 

dictat applying ‘substantial injustice’ to a situation, where the injustice was created by the courts 

in the first place is, in my view, a significant problem, particularly as the Lord Chief Justice 

was bumped up from the Court of Appeal to sit on the Jogee / Ruddock appeals.  

 

The retrial was not easy, there was an odd moment when I was told by the prosecutor I had 

been recorded telling Mr Jogee the result of his appeal, but to hear a jury being given Jogee 

compliant directions on secondary liability for murder was a personal thrill. There were, of 

course, dramas. Asked if they had reached a unanimous verdict, the foreperson said ‘yes’, while 

the rest of the jury said ‘no’; they had to be sent out again. Later, the verdict on manslaughter 

was guilty and Ameen Jogee was sentenced to 12 years. Six months more than he had served. 

A little twist of power on sentence that judges often use, and I abhor. 

 

Reading centuries of legal history was fascinating. I am firmly of the view that: 

                                                        
17 See Dyson. M, Principals without distinction [2018] Crim LR 296. 



 

 

(i) The error of law clearly began before Chan Wing Siu 

(ii) The course of law depends on the personnel. I find it hard to forgive those judges who sat 

on cases and allowed the error to continue or chose the illogical course. Sir Robin Cooke 

made a mistake, but others perpetuated it deliberately and, in my view, are responsible for 

grave injustice.  

(iii) At the heart of legal change are advocates prepared to work with brilliant academics and 

take on the establishment:  

For those of you who remember the gasp from the mothers of wrongly convicted children who 

were in the public gallery for the handing down of the Jogee decision by the UKSC/ JCPC (or 

have heard it in the recording), that gasp happened when the court admitted the law was 

erroneous as we had argued. That gasp is my reward for a momentous case.  

 

However,  my work is not done and the keeness to convict on the flimsiest narrative is still a 

significant problem that the defence commonly have to face. It is a battle to keep prosecutors 

and judges under control that requires defence advocates to be robust and determined in the face 

of injustice, bias and privilege.  

 

It is very much the story of a female silk and my ultimate war story. 

 


